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STATEMENT OF THE | SSUES

At issue in this proceeding is whether Respondent comm tted

the offenses set forth in the Admnistrative Conplaint and, if

so, what penalty shoul d be inposed.



PRELI M NARY STATEMENT

On February 18, 1998, Petitioner issued a three-count
Adm ni strative Conpl ai nt agai nst Respondent whi ch charged that
Respondent, a certified general contractor, commtted certain
acts or om ssions which subjected himto disciplinary action
under the provisions of Chapter 489, Part |, Florida Statutes.
Count 1 alleged that Respondent viol ated the provisions of
Subsection 489.129(1)(e), Florida Statutes, "by perform ng an act
whi ch assists a person or entity in engaging in the prohibited
uncertified and unregi stered practice of contracting . . . [when]
the certificatehol der or registrant knows or has reasonabl e
grounds to know that the person or entity was uncertified and
unregi stered.”™ Count Il alleged that Respondent violated the
provi sions of Section 489.1265, Florida Statutes (1995), now
codi fied at Subsection 489.127(4), Florida Statutes, and,
t herefore, Subsection 489.129(1)(j), Florida Statutes, "by
all ow ng and/or agreeing to allow an unlicensed contractor to use
his |icense nunber and/or by obtaining a building permt for
construction work without having entered into a contract to nake
i nprovenents to, or performthe contacting at, the real property
specified in the permt." Count IIl alleged that Respondent
failed to "continually naintain liability and property damage
i nsurance," as required by Rule 61G4-15.003(1), Florida
Adm ni strative Code, and was, therefore, guilty of "m sconduct or

i nconpetency in the practice of contacting," as defined by Rule



614-17.001(14)(b), Florida Adm nistrative Code, and as
proscribed by Subsection 489.129(1)(n), Florida Statutes.

Respondent filed an answer to the Adm nistrative Conpl ai nt
whi ch raised disputed issues of fact. Consequently, on
Septenber 21, 1998, Petitioner referred the matter to the
D vision of Adm nistrative Hearings for the assignnent of an
adm ni strative |law judge to conduct a formal hearing pursuant to
Sections 120.569, 120.57(1), and 120.60(5), Florida Statutes.

At hearing, Petitioner called Joseph WIson, Gscar Zapata,
and Consuel o Zapata as wi tnesses, and Petitioner's Exhibits 1
through 11 were received into evidence. Respondent testified on
his own behal f, but offered no additional proof.

The transcript of hearing was filed April 12, 1999, and the
parties were initially accorded 10 days fromthat date to file
proposed recomended orders; however, at Respondent's request the
time for filing was extend to May 7, 1999. Any proposal filed
prior to the entry of this order has been dul y-consi dered.

FI NDI NGS OF FACT

Prelimnary matters

1. At all times material hereto, Respondent, Juan
Rodri guez, was |icensed by Petitioner, Departnent of Business and
Pr of essi onal Regul ati on, Construction Industry Licensing Board
(Departnent), as a certified general contractor, having been

i ssued |icense nunber CG C005171. Respondent was |icensed as an



i ndi vidual and not as the qualifying agent of any corporation or
ot her busi ness organi zati on.

2. At all tinmes material hereto, Henry Pena was the sole
officer and director of U S. A Henry Roofing Corp., a Florida
corporation. Neither Henry Pena nor U S.A Henry Roofing Corp.
(hereinafter jointly referred to as "Pena"), were registered,
certified, or otherwise qualified under the provisions of Chapter
489, Florida Statutes, to engage in contracting in the State of
Florida. Respondent was clearly aware of Pena's |ack of
licensure.?

The Zapata j ob

3. Pertinent to this case, Oscar and Consuel o Zapata owned
a one-story comercial building |ocated at 59 Beacom Boul evard,

M am , Florida.

4. On August 1, 1996,2 M. Pena, on behalf of U S A Henry
Roofing Corp., and M. Zapata entered into an agreenent whereby
U.S. A Henry Roofing Corp. would replace the roof on the buil ding
i n exchange for an agreed price of $18,200. A first paynent of
$8,000 was to be paid after the first inspection, and the bal ance
of $10,200 was to be paid followi ng the final inspection.

5. Later in the nonth of August, M. Pena presented a
bui | ding and zoning permt application, as well as a request for
permt, to M. Zapata (as owner of the property) for signature.
(Petitioner's Exhibit 8.) Followng M. Zapata's signing,

M. Pena delivered the forns to Respondent who signed as the



contractor. Thereafter, on or about Septenber 3, 1996,
Respondent submtted the forns to the Gty of Mam to obtain a
buil ding permt for the re-roofing job. Respondent was not then,
nor was he ever, under contract to make inprovenents to the
Zapata property, and his sole involvenent was to obtain a permt
so Pena could proceed with the job. The permit was issued on or
about Septenber 5, 1996.°3

6. On Septenber 17, 1996, Pena began work on the roof, and
ceased work the sane day when the roof collapsed.® Wth the
di scovery that Pena was not |icensed or insured, M. Zapata
ultimately contracted with anot her conpany (that was licensed) to
re-roof the building for $16,000. That contract was duly
fulfilled, and the re-roofing of the Zapata buil di ng was
acconpl i shed (notw thstanding the roof collapse) w thout
financial |oss to the Zapatas.®

Respondent' s | apse of insurance coverage

7. Respondent's liability and property damage insurance
policy was term nated June 25, 1996, and was not reinstated until
Septenber 19, 1996. Respondent does not dispute the | apse in
i nsurance coverage. (Petitioner's Exhibits 6 and 10, and
Transcript, at pages 76-77, and 80-81.)

The costs of investigation and prosecution

8. At hearing, the Departnent offered proof, wthout

objection, that its costs of investigation and prosecution,



excl udi ng costs associated with any attorney's tine, totalled
$306. 09, as of January 27, 1999. (Petitioner's Exhibit 7.)

Previ ous disciplinary action

9. On January 18, 1996, the Departnent entered a final
order which found the Respondent guilty of the violations set
forth in a tws-count Adm nistrative Conplaint issued March 25,
1993. (Petitioner's Exhibit 1.) In that conplaint, the
Department charged (in Count |) that Respondent violated the
provi si ons of Subsection 489.129(1)(e), Florida Statutes, "by
perform ng any act which assists a person or entity in engagi ng
in the prohibited uncertified and unregi stered practice of
contracting, if the cerfificatehol der or regi strant knows or has
reasonabl e grounds to know that the person or entity was
uncertified and unregistered,” and (in Count I11) that Respondent
viol ated the provisions of Subsection 489.129(1)(m, Florida
Statutes, "by being found guilty of fraud, deceit, or of gross
negl i gence, inconpetency, or msconduct in the practice of
contracting." Such charges were prem sed on a renovation
contract Respondent held wherein he "subcontracted Nel son
Echeverria [who was not a state licensed electrical contractor]
to performelectrical work at custonmer's hone for approximtely
$4,500.00." The final order found Respondent guilty of the
charges, and inposed an administrative fine of $1,500 and costs
of $1,433.03, to be paid within 30 days. On March 8, 1996,

Respondent' s |icense was suspended for failure to satisfy the



penalty inposed by the final order; however, the penalty was then
apparently satisfied and on June 19, 1996, the suspension was
lifted and Respondent's |icense was reinstated.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. Sections 120.569, 120.57(1), and 120.60(5),
Fl ori da Statutes.

11. \Were, as here, the Departnment proposes to take
punitive action against a licensee, it nmust establish grounds for
di sciplinary action by clear and convincing evidence. Section

120.57(1)(h), Florida Statutes (1997), and Departnent of Banking

and Finance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

That standard requires that "the evidence nust be found to be
credible; the facts to which the wtnesses testify nmust be
distinctly renenbered; the testinony nust be precise and explicit
and the witnesses nust be |lacking in confusion as to the facts in
i ssue. The evidence nust be of such weight that it produces in
the mnd of the trier of fact a firmbelief or conviction,

w t hout hesitancy, as to the truth of the allegations sought to

be established.” Slomowitz v. \Wal ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983).
12. Regardl ess of the disciplinary action sought to be
taken, it may be based only upon the of fenses specifically

alleged in the adm nistrative conplaint. See Kinney v.




Departnent of State, 501 So. 2d 129 (Fla. 5th DCA 1987);

Sternberg v. Departnent of Professional Regul ation, Board of

Medi cal Exam ners, 465 So. 2d 1324 (Fla. 1st DCA 1985); and

Hunter v. Departnent of Professional Regul ation, 458 So. 2d 844

(Fla. 2d DCA 1984). Moreover, in determ ning whet her Respondent
viol ated the provisions of Section 489.129(1), Florida Statutes,
as alleged in the Adm nistrative Conplaint, one "nust bear in
mnd that it is, in effect, a penal statute. . . . This being
true, the statute nmust be strictly construed and no conduct is to
be regarded as included within it that is not reasonably

proscribed by it." Lester v. Departnent of Professional and

Cccupati onal Regul ations, 348 So. 2d 923, 925 (Fla. 1st DCA

1977) .
13. Pertinent to this case, Section 489.129, Florida
St at utes, provides:

(1) The board may take any of the
foll ow ng actions agai nst any
certificatehol der or registrant: place on
probation or reprimand the |icensee, revoke,
suspend, or deny the issuance or renewal of
the certificate or registration, require
financial restitution to a consuner for
financial harmdirectly related to a
violation of a provision of this part, inpose
an admini strative fine not to exceed $5, 000
per violation, require continuing education,
or assess costs associated with investigation
and prosecution, if the contractor,
financially responsible officer, or business
organi zation for which the contractor is a
primary qualifying agent, a financially
responsi bl e officer, or a secondary
qual i fyi ng agent responsi bl e under s.

489. 1195 is found guilty of any of the
foll owi ng acts:



(e) Performng any act which assists a
person or entity in engaging in the
prohi bited uncertified and unregi stered
practice of contracting, if the
certificatehol der or registrant knows or has
reasonabl e grounds to know that the person or
entity was uncertified and unregi stered.

* * *

(j) Failing in any material respect to
conply with the provisions of this part or
violating a rule or lawful order of the
boar d.

(n) Commtting inconpetency or m sconduct
in the practice of contracting.

14. In resol ving whet her Respondent assisted a person or
entity to engage in the prohibited uncertified and unregistered
practice of contacting, as alleged in Count | of the
Adm ni strative Conplaint and proscribed by Subsection
489.129(1)(e), Florida Statutes, the follow ng definition should
be consi der ed:

(6) "Contracting" nmeans, except as
exenpted in this part, engaging in business
as a contractor and includes, but is not
limted to, performance of any of the acts as
set forth in subsection (3) which define
types of contractors. The attenpted sal e of
contracting services and the negotiation or
bid for a contract on these services al so
constitutes contracting. |If the services
offered require |licensure or agent
qualification, the offering, negotiation for



a bid, or attenpted sale of these services
requi res the corresponding |icensure.

Section 489.105(6), Florida Statutes.
15. Subsection 489. 105, Florida Statutes, defines the
foll ow ng types of contractors:

(3) "Contractor" neans the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,
except as exenpted in this part, the person
who, for conpensation, undertakes to, submts
a bid to, or does hinself or herself or by
others construct, repair, alter, renodel, add
to, denolish, subtract from or inprove any
buil ding or structure, including rel ated
i nprovenents to real estate, for others or
for resale to others; and whose job scope is
substantially simlar to the job scope
described in one of the subsequent paragraphs
of this subsection.

(a) "General contractor" neans a
contractor whose services are unlimted as to
the type of work which he or she may do,
except as provided in this part.

* * *

(e) "Roofing contractor"™ neans a
contractor whose services are unlimted in
the roofing trade and who has the experience,
know edge, and skill to install, maintain,
repair, alter, extend, or design, when not
prohi bited by |law, and use materials and
itenms used in the installation, maintenance,
extension, and alteration of all kinds of
roofing, waterproofing, and coating, except
when coating is not represented to protect,
repair, waterproof, stop | eaks, or extend the
life of the roof.

16. Also pertinent to Count |, Section 489.113, Florida
Statutes, inposes the following restriction on a general

contractor's practice:

10



(3) A contractor shall subcontract al
el ectrical, nechanical, plunbing, roofing,
sheet nmetal, swi nmng pool, and air-
condi ti oni ng work, unless such contractor
holds a state certificate or registration in
the respective trade category, however

* * *

(g) No general, building, or residential
contractor certified after 1973 shall act as,
hold hinself or herself out to be, or
advertise hinself or herself to be a roofing
contractor unless he or she is certified or
regi stered as a roofing contractor.

17. Gven the facts, as found, it cannot be subject to
serious debate that, with regard to the Zapata project, Pena
engaged in contracting, and that Respondent assisted or abetted
that activity by procuring the building permt for the project.
Consequently, Respondent is guilty of having violated Section
489. 129(1)(e), Florida Statutes, as alleged in Count |I of the
Adm ni strative Conpl ai nt.

18. To support its contention that Respondent failed to
conply with the provisions of Chapter 489, Part |, Florida
Statutes, as alleged in Count Il of the Adm nistrative Conpl aint
and as proscribed by Subsection 489.129(1)(e), Florida Statutes,
the Departnent relies on Subsection 489.127(4)(c), Florida
Statutes, previously 489.1265, Florida Statutes (1995), which
provi des as foll ows:

(c) Acertified or registered contractor,
or contractor authorized by a | ocal
construction regul ation board to do
contracting, may not apply for or obtain a

buil ding permt for construction work unless
the certified or registered contractor, or

11



contractor authorized by a |l ocal construction
regul ation board to do contracting, or

busi ness organi zation duly qualified by said
contractor, has entered into a contract to
make i nprovenents to, or performthe
contracting at, the real property specified
in the application or permt. This paragraph
does not prohibit a contractor from applying
for or obtaining a building permt to allow
the contractor to performwork for another
person w t hout conpensation or to perform
work on property that is owned by the
contractor.

19. Here, the proof denonstrated, with the requisite degree
of certainty, that Respondent, within the nmeaning of Subsection
489. 127(4)(c), applied for or obtained a building permt for
construction work for which he had no contract to perform
i nprovenents to the real property specified in the application or
permt. Consequently, Respondent is guilty of violating the
provi si ons of Subsection 489.129(1)(j), Florida Statutes, as
alleged in Count Il of the Adm nistrative Conpl aint.

20. To support its contention that Respondent commtted
i nconpetency or m sconduct in the practice of contracting, as
alleged in Count |11l of the Adm nistrative Conpl aint and
proscribed by Subsection 489.129(1)(n), Florida Statutes, the
Departnent relies on the provisions of Chapter 61G4, Florida
Adm ni strative Code. Pertinent to this issue, Rule 614-
15.003(1), Florida Adm nistrative Code, provides:

(1) As a prerequisite to the initial
i ssuance, or the renewal of an active
certificate or registration or a change in
the status of an active certificate or

regi stration, the applicant shall submt a
signed affidavit attesting to the fact that

12



the applicant has obtained and will maintain

public liability and property damage

i nsurance, in the anounts stated herein for

the life of an active certificate or

regi stration and for the safety and wel fare

of the public. It shall be a violation of

this rule for any licensee to fail to

continually maintain liability and property

damage insurance in anounts set forth herein.
Pursuant to subparagraph (2)(h) of the foregoing Rule, a general
contractor nust maintain public liability insurance and property
damage i nsurance in the anpunt of $300, 000 and $50, 000,
respectively. Under the provisions of Rules 61G4-17.001(4)(b)
and 61(4-17.009, Florida Adm nistrative Code, a violation of any
provi sion of Chapter 61G4, Florida Adm nistrative Code, is
considered a violation of Subsection 489.129(1)(n), Florida
Statutes. Consequently, by having failed to maintain liability
and property damage insurance as required by Rule 6134-15. 003,
Florida Adm nistrative Code, Respondent has been shown to have
commtted i nconpetency or m sconduct in the practice of
contracting as alleged in Count Il of the Adm nistrative
Conpl ai nt and proscri bed by Subsection 489.129(1)(n), Florida
St at ut es.

21. Having reached the foregoing conclusions, it remains to

resolve the appropriate penalty that should be inposed.
Pertinent to this issue, Rule 61&4-17.001, Florida Adm nistrative
Code, provides the follow ng guidelines to be used in

di sci plinary cases under Chapter 489, absent aggravating or

mtigating circunstances:

13



(5) 489.129(1)(e): Assisting unlicensed
person to evade provision of Chapter 489.
First violation, $500 to $2,500 fine; repeat
violation, $2,500 to $5,000 fine and
suspensi on, or revocation.

* * *

(14) M sconduct or inconpetency in the
practice of contracting as set forth in
Section 489.129(1)(n), Florida Statutes,
shall include, but is not limted to:

* * *

(b) Violation of any provision of Chapter
614, Florida Adm nistrative Code, or Chapter
489, Part |, F. S

* * *

(d) The follow ng guidelines shall apply
to cases involving m sconduct or inconpetency
in the practice of contracting, absent
aggravating or mtigating circunstances:

* * *

2. Violation of any provision of Chapter
614, Florida Adm nistrative Code, or Chapter
489, Part |, F.S. First violation, $500 to
$1,000 fine; repeat violations $1,000 to
$5, 000 fine and suspension or revocation.

* * *

(20) For any violation occurring after
Cctober 1, 1989, the board may assess the
costs of investigation and prosecution. The
assessnment of such costs may be made in
addition to the penalties provided by these
gui del i nes wi t hout denonstration of
aggravating factors set forth in rule 614-
17.002.°

The Rul e does not provide a specific penalty to address a
viol ati on of Subsection 489.129(j), Florida Statutes, based on

vi ol ation of Section 489.127(4), Florida Statutes. See Rule

14



614-17.001(10), Florida Adm nistrative Code. However,

Rul e

614-17.001(22), Florida Adm nistrative Code, provides that

"[t] he absence of any violation fromthis Chapter shal

be vi ewed

as an oversight, and shall not be construed as an indication that

no penalty is to be assessed.

The Cuideline penalty for the

of fense nost closely resenbling the omtted of fense shall apply.”

22.

According to Rule 614-17.002, Florida Adm nistrative

Code, the circunstances which may be considered in mtigation or

aggravation of the penalty include, but are not limted to, the

fol | ow ng:

(1) Mnetary or other damage to the
| icensee's custoner, in any way associ ated
with the violation, which damage the |icensee
has not relieved, as of the tinme the penalty
is to be assessed. (This provision shall not
be given effect to the extent it would
contravene federal bankruptcy |aw)

(2) Actual job-site violations of building
codes, or conditions exhibiting gross
negl i gence, inconpetence, or m sconduct by
the |licensee, which have not been corrected
as of the tine the penalty is being assessed.

(3) The severity of the offense.

(4) The danger to the public.

(5) The nunber of repetitions of offenses.

(6) The nunmber of conplaints filed agai nst
the |icensee.

(7) The length of tinme the licensee has
practiced.

(8) The actual damamge, physical or
otherwise, to the licensee's custoner.

(9) The deterrent effect of the penalty
i nposed.

(10) The effect of the penalty upon the
licensee's livelihood.

(11) Any efforts at rehabilitation.

(12) Any other mtigating or aggravating
ci rcunst ances.

15



23. The Departnent's proposed recomended order suggests,
as a penalty for the violations found, the inposition of a $5, 000
adm nistrative fine; assessnent of the costs of investigation and
prosecution of $306.09; and, the suspension of Respondent's
license for a period of one year, followed by a two-year term of
probation. Gven the repetitive nature of Respondent's
violation, the Departnment's proposal is consistent with the
provi sions of Section 489.129(1), Florida Statutes, the penalty
gui del i nes established by Rule 61&4-17.001, Florida
Adm ni strative Code, and the mtigation and aggravation factors
established by Rule 61&4-17.002, Florida Adm nistrative Code.
Consequently, the Departnment's recommendation is accepted as
appropriate under the circunstances of this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered finding Respondent
guilty of the violations alleged in Counts | through Il of the
Adm ni strative Conplaint and inposing, as a penalty for such
viol ations, an adnministrative fine in the sum of $5, 000;
assessing costs of investigation and prosecution in the sum of
$306. 09; and, suspendi ng Respondent's licensure for a period of
one year, followed by a two-year term of probation subject to
such reasonabl e terns and conditions as the Construction |Industry

Li censi ng Board may i npose.

16



DONE AND ENTERED this 12th day of My, 1999, in Tall ahassee,

Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of My, 1999.

ENDNOTES

1/ Such conclusion is supported by the nenial nature of the tasks
Respondent had historically enployed Pena to perform ("hot nop"
roofs) and, nost inportantly, when Respondent applied for and
obtained the building permt (at the request of Pena) for the
Zapata job, discussed infra. Cearly, had Pena been licensed, it
woul d have been unnecessary for Respondent to pull the permt.

Not abl y, Respondent offered no proof to the contrary at hearing.

2/ The agreenent (Petitioner's Exhibit 9) reveals a date of
"01/08/ 96" whi ch shoul d be read day/ nonth/year.

3/ The permt erroneously noted the job address as 39 Beacom
Boul evard, as opposed to 59 Beacom Boul evard. (Petitioner's
Exhi bit 8.)

4/ No proof was offered to establish the cause of the roof
col | apse.

5/ The only nonies M. Zapata expended were for sone roofing
materials ordered by M. Pena, and which M. Pena renoved fromthe
job site. No proof was offered at hearing regarding the cost or
val ue of those materials.

6/ Consistent with the provisions of Section 489.129(1), Florida
Statutes, Rule 61(4-17.001(21), Florida Adm nistrative Code,

provi des "the board may order the contractor to nmake restitution

in the amount of financial |oss suffered by the consuner."” Here,

17



t he proof does not denonstrate that the custoner suffered any
financial |oss and, consequently, the Departnent seeks no such
requi renment.
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W1 1iam Wodyard, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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